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JURISDICTION IN INTERNATIONAL CASES

Paul Myburgh and Elsabe Schoeman, The University of Auckland, examine
the rules on service out of the jurisdiction.

INTRODUCTION

In many international commercial disputes, jurisdiction and venue selection
are crucial. Parties will frequently settle or retire wounded after an initial
jurisdictional skirmish. Litigating about where to litigate is a growth industry.
It is, therefore, vitally important that the basis for and the bounds of New
Zealand’s jurisdiction are clear and certain, to ensure the integrity of New
Zealand’s legal system and fairness to foreign parties, and to minimise
transaction costs.

However, as the case law in this area demonstrates, the rules relating to the
extra-territorial jurisdiction of New Zealand courts are anything but clear or
certain. In our view, this confusion stems from the unfortunate drafting of the
relevant High Court Rules, and from an uncritical and sometimes
inappropriate judicial adoption of English concepts and labels in this area.

ESTABLISHING JURISDICTION

The first step in international litigation is to establish jurisdiction. Subject to
certain limitations, New Zealand courts have jurisdiction as of right: first,
where process has been served on a defendant present within the territorial
jurisdiction, however transitory that presence may be; and second, where the
defendant has submitted to the jurisdiction of the New Zealand courts. The
fact that a New Zealand court is vested with jurisdiction is, of course, not the
end of the matter. The court may decline to exercise its jurisdiction; for
example, by staying or dismissing proceedings on the ground that it is forum
non conveniens. Whether the court is vested with jurisdiction in the first place
and whether it declines to exercise that jurisdiction are related but
conceptually distinct issues.

In addition to presence or submission, the plaintiff may also be able to
establish jurisdiction in New Zealand by serving on a foreign defendant out
of the jurisdiction. This extension of the New Zealand courts’ traditional
territorial jurisdiction was originally closely modelled on the English regime
of service abroad (for the history of the New Zealand rules see generally
Kuwait Asia Bank EC v National Mutual Life Nominees Ltd [1990] 3 NZLR 513,
518-519 (PC)). The English regime lists the categories of claims in respect of



which service out of the jurisdiction is permitted. Leave of the court to serve
abroad is required in all cases involving defendants outside the European
Union, and the assumption of extra-territorial jurisdiction is confined to the
listed categories of claims (see CPR Part 6 (UK)).

New Zealand departed from this English model in 1986 with the introduction
of the High Court Rules, which severed New Zealand’s extra-territorial
jurisdiction into two distinct regimes set out in rr 219 and 220. Like the
English rules, r 219 lists those categories or “cases” of proceedings in which
service abroad is permissible. However, in a fundamental departure from the
English rules, r 219 allows service abroad in respect of these proceedings
without the leave of the New Zealand court being required. By contrast, r 220
allows for service abroad with the leave of the New Zealand court in “any
other proceeding which the Court has jurisdiction to hear and determine”. In
this regard, it resembles the English rule. However, unlike r 219 and the
English rule, r 220 jurisdiction is not confined to a defined list of proceedings.
Instead, the court is granted a largely unguided discretion to allow service
abroad, in most cases subject only to a consideration of the comparative cost
and convenience of proceeding in New Zealand rather than in the defendant’s
home country.

With these general differences between the English and New Zealand regimes
in mind, we will now examine the courts” interpretation and application of rr
219 and 220 in more detail.

RULE 219

Although there is scant evidence of the drafter’s intentions in formulating r
219 (see Kuwait (PC), pp 525-526), the sharp contrast in wording and the
structure of rr 219 and 220 strongly suggest that proceedings coming within
the r 219 categories were intended to be treated quite differently from all
other proceedings, which are covered by the discretionary regime in r 220.

On a literal reading of r 219, the provision would seem to establish
jurisdiction “as of right” over a foreign defendant, provided that the
plaintiff’s claim comes within one of the r 219 categories and the foreign
defendant has been properly served. The contrary view is that r 219 does not
establish jurisdiction as of right, but “is merely a procedural simplification
that removes the need to seek leave in advance in certain cases” (Goddard
and McQueen “Private and International Law” New Zealand Law Society,
2001, para 4.5(b)). The obvious difficulty with the contrary view is that r 219
does not merely remove the need to seek leave to serve abroad in advance; it



removes it altogether. Further, given the fundamental connection between
proper service of proceedings and vesting of jurisdiction, r 219 signals a
deliberate decision to extend the New Zealand courts’ substantive territorial
jurisdiction, rather than a mere “procedural simplification”. Finally, the
contrary view ignores the practical effect of r 219. Service abroad under r 219
will, without more, vest a New Zealand court with extra-territorial
jurisdiction as of right in all cases where the foreign defendant does not
protest jurisdiction under r 131.

Where the foreign defendant does enter an appearance to protest jurisdiction
under r 131, however, the waters become more muddied. The court must then
be “satisfied”, either that it has jurisdiction to hear and determine the
proceeding, in which case the defendant’s appearance under protest will be
set aside and the proceeding will continue; or that it has no jurisdiction to
hear and determine the proceeding, in which case the proceeding will be
dismissed (see r 131(4), (6)).

There is no express guidance in either r 131 or r 219 as to the grounds on
which the court will be “satisfied” whether it does have jurisdiction under r
219. However, two prerequisites necessarily flow from the language and
structure of r 219. First, proper process must be followed when serving
documents on the foreign defendant (see, eg, Metropolitan Glass & Glazing Ltd
v The Ship *“ L30e)laPREZ &'B;ard gecohd, the proceeding
must fall within at least one of the r 219 categories. If either of these
prerequisites is not met, the court cannot possibly be satisfied that it has
jurisdiction within the terms of r 219.

However, rr 131 and 219 are silent on the following three fundamental issues:

(1) What is the appropriate legal test for deciding whether the proceeding
complies with one of the r 219 categories? Who must prove compliance,
what must be proved, and to what standard, in order to satisfy the court

that the proceeding complies with r 219?

(2) Apart from r 219 compliance, are there additional requirements that
must be met before the court will be satisfied that it has jurisdiction?

(3) Must all causes of action in a proceeding comply with r 219, or will it
suffice if only one of the relevant causes of action complies?

Test for r 219 compliance?



Earlier cases flirted with the notion that the defendant protesting jurisdiction
bore the onus to prove that the plaintiff's claim does not comply with r 219
(see, eg, Biddulph v Wyeth Australia Pty Ltd [1994] 3 NZLR 49, 57), but it is now
settled that, in the event of a protest to jurisdiction, the onus falls on the
plaintiff to satisfy the court that its claim does comply with r 219 (Bomac
Laboratories Ltd v F Hoffman-La Roche Ltd (2002) 7 NZBLC 103,627, para 28(g);
Baxter v RMC Group plc [2003] 1 NZLR 304, para 26). However, the defendant
is required to establish any affirmative defence on which it seeks to rely
(Asian-Pacific Finance Ltd v Waddell, CA 275-98, 20 September 1999, para 10).

There is also general agreement that the standard of proof required, that of a
“good arguable case”, is more rigorous than the threshold applied in a strike-
out application (Biddulph p 58; Bomac para 28(c)). However, as is appropriate
in an interlocutory jurisdictional inquiry, the court will normally confine its
investigation to the documentary evidence, rather than conducting a “trial
within a trial” to determine issues of disputed fact between the parties (Stone
v Newman (2002) 16 PRNZ 77 (CA) paras 24-26).

The requirement of a “good arguable case” to test compliance with r 219 has
been imported from English law. The importation is not without its
difficulties. First, the English requirement of a “good arguable case” occurs in
the very different context of an application to seek leave to serve abroad; which
is, by definition, irrelevant under r 219. Second, proof of a “good arguable
case” (or similar) is expressly required by the relevant English rules (see CPR
6.21(1) (UK)). There is no equivalent requirement in either r 131 or r 219.
Instead, the courts have been obliged to read the “good arguable case” test
into the word “satisfied” in r 131; a very slim statutory foundation for an
increasingly elaborate edifice.

But a more fundamental difficulty with the use of the “good arguable case”
test for compliance with r 219 is that it begs the basic question: “good
arguable case” as to what? The highly disparate nature of the categories of
proceedings listed in r 219 means that a simple or uniform answer to this
question is not possible. Some r 219 categories seem to call upon the plaintitf
merely to establish that the court has subject-matter jurisdiction (eg, r 219(e):
subject-matter of the proceeding is land situated in New Zealand). In other
cases, the test for compliance with r 219 will involve, at most, a simple factual
investigation (eg, r 219(b)(iii): whether a contract was to be wholly or in part
performed in New Zealand). In yet other cases, a far more complex
preliminary examination of legal and/or factual issues may be required to
establish compliance with r 219 (eg, r 219(b)(iv): breach of contract claim
where New Zealand law by implication governs the relevant contract).



The “good arguable case” requirement is rendered even more slippery by
judges using the same term both in the sense of compliance with r 219 (in
other words, a good arguable case that the proceeding “falls within the letter
and spirit of r 219”: see Kuwait (CA) p 54; Stone para 27); and in the sense of an
additional, free-standing requirement of a good arguable case “on the merits”
(which is discussed below).

The “good arguable case” test was recently comprehensively restated by
Harrison ] in Bomac. The Bomac restatement has since become accepted as the
standard formulation of the test, and has been applied by the High Court in
subsequent jurisdiction cases. In Bomac (paras 28(c), (d) and 41) Harrison ]
broke down the “good arguable case” test into two constituent elements:

First, is there a serious or substantial legal question to be tried or
argued on a particular cause or causes of action? Second, if so, has
[the plaintiff] established a credible or plausible factual basis for the
legal question?

This “good arguable case” test is applied at

two distinct stages of the Court’s inquiry (which in practice often
merge) into, first, whether the plaintiff has complied with the letter
and the spirit of r 219, and, second, the merits of the plaintiff’s
claim.

The Bomac two-stage test is useful in so far as it spells out that, in the context
of compliance with r 219 (ie the “first stage” of the court’s inquiry), “good
arguable case” means plausible proof of both the necessary legal elements
constituting the plaintiff’s causes of action, and the factual bases for them. It
should be borne in mind, however, that the exact nature and extent of the
legal or factual issues that need to be proved will depend very much on the
particular facts of the case, and the particular r 219 category relied on to
establish jurisdiction.

However, the “serious or substantial legal question to be tried” formulation,
which Harrison ] adapted in Bomac from the House of Lords decision in
Seaconsar Far East Ltd v Bank Markazi Jomhouri Islami Iran [1994] 1 AC 438, is of
little relevance or assistance in New Zealand law. In Seaconsar Lord Goff
applied this test to a very different issue; namely, whether the merits of the
plaintiff’s case warranted leave to serve abroad, given the principle of
restraint when exercising jurisdiction over a foreign defendant (ie, the Bomac
second stage of inquiry, which will be discussed below). Lord Goff was also
clear that the issue of compliance with the English equivalent of the r 219



categories (ie, the Bomac first stage) was appropriately resolved, not by asking
whether there was a “serious or substantial legal question to be tried”, but by
reference to the “criterion of the good arguable case”, which his Lordship
regarded as a distinct test, involving a higher standard (see pp 456-457).

In Bomac (paras 41-42), however, Harrison J could not discern “any significant
difference” between the two tests. If this is indeed so, what is the point of the
introduction in Bomac of a new “serious or substantial legal question to be
tried” yardstick? It does not seem to add anything useful, or clarify the law.
Its precedential pedigree is also dubious, given that it does not accurately
reflect Lord Goff’s approach in Seaconsar, and the traditional “good arguable
case” formulation has been endorsed by the Privy Council in Kuwait and
more recently confirmed by the Court of Appeal in Stone.

Additional requirements?

As service abroad under r 219 is as of right, it should logically be sufficient for
the plaintiff to establish a “good arguable case”, in the sense of r 219
compliance, in order to satisfy the court that it has jurisdiction. Despite the
terms of r 219, however, the Privy Council in Kuwait (pp 524-525) confirmed
that New Zealand courts retain a residual discretion to refuse jurisdiction, on
the ground “that a foreigner resident abroad will not lightly be subjected to
the local jurisdiction” (Société-Général de Paris v Dreyfus Bros (1885) 29 Ch D
239).

The courts have responded to this policy concern by imposing a rather
Delphic additional requirement that the plaintiff must establish a “good
arguable case on the merits” (Kuwait (CA) p 54). The Court of Appeal has
refused to define the requirement more precisely than this, instead stating,
less than helpfully, that it “comes down to a matter of judgment, in all the
circumstances” (Stone paras 24-26).

In Bomac (para 41), Harrison ] fused the “good arguable case on the merits”
requirement back into his two-stage test as the second stage of the inquiry,
involving re-testing for the same elements of “a serious or substantial legal
question to be tried or argued” and “a credible or plausible factual basis for
the legal question” (although it must be said that the formulation of the Bomac
two-stage test in para 41 is highly opaque; cf para 1 of the headnote of Baxter).
The only difference between the first and second stages of the Bomac test
seems to be that the first stage focuses on r 219 compliance, whereas the aim
of the second stage is to investigate whether the plaintiff’s claim is merely
“speculative or conjectural” (Stone para 24; Bomac para 41). As such, the
second stage of the Bomac test seems unnecessarily repetitive (which might



have something to do with the increased length of post-Bomac jurisdiction
judgments) and largely redundant (if a claim has survived a rigorous testing
at the “first stage” for the same two elements to establish r 219 compliance, it
is highly unlikely ever to be merely “speculative or conjectural”).

In reality, whether there is a “good arguable case on the merits” seems to boil
down to a judicial assessment of how closely proceedings are “associated” or
“connected” with New Zealand. If the proceeding is perceived as closely
associated with New Zealand, this becomes a factor in the court’s justification
for assuming jurisdiction; conversely, if the proceeding has only tenuous
connections with New Zealand, this may provide a handy justification for
refusing jurisdiction in respect of a border-line claim (Kuwait (CA) p 54; Stone
paras 28-29; Bomac paras 28(f), 40; but see Seaconsar p 456). This approach is
problematic in the context of r 219, however, in that it amounts to a judicial
second-guessing of the legislature’s choice of those categories considered
sufficiently connected with New Zealand to warrant inclusion in r 219.

Must all causes of action comply?

Where all of the causes of action on which the proceeding is based come
within the s 219 categories, there is no doubt that service abroad without
leave is permissible to establish jurisdiction. But where some of the relevant
causes of action do not come within the s 219 categories, must leave be sought
to serve abroad under r 220 in respect of those causes of action that do not
comply with r 2197 There is authority to suggest that this is the case (Jones v
Flower (1904) 24 NZLR 447), but Harrison ] held in Bomac (para 45) that,
provided one of the causes of action complied with r 219, the foreign
defendant had been properly served, and it did “not matter whether they
were properly served on one or all causes of action”. This “one satisfies all”
approach was subsequently followed by O’Regan ] in Baxter (paras 27-28).

It is difficult to reconcile this approach with the plain language and structure
of rr 219 and 220. If one or more of the plaintiff’s causes of action falls outside
the specific list of r 219 “cases”, the proceeding is, by definition, “any other
proceeding” and must therefore meet the requirements of r 220. Moreover,
this approach is problematic in principle. Compliance with r 219 is not merely
a procedural issue of service. As O’'Regan ] himself points out in Baxter (para
28) “the issue is whether the Court has jurisdiction”. R 131 requires the court
to be satisfied that it has “jurisdiction to hear and determine the proceeding”.
Where a New Zealand court assumes jurisdiction over a foreign defendant on
the ground that only one of several causes of action complies with r 219, a
subsequent abandonment, stay or dismissal of that cause of action demolishes
the whole foundation of the court’s jurisdiction. The more conservative Jones v



Flower approach is therefore preferable, as it avoids potential abuses of
process, and the assumption of what might rightly be described as exorbitant
jurisdiction.

RULE 220

As Hardie Boys ] pointed out in Cockburn v Kinzie Industries Inc (1988) 1 PRNZ
243, 246-248, the language of r 220 is circular and “fraught with difficulty” in
that it applies to “any other proceeding which the Court has jurisdiction to
hear and determine”. Rather than construing r 220 narrowly as applying only
to proceedings where the court already has jurisdiction from another source,
his Honour read the words purposively, as merely referring to the court’s
general subject-matter jurisdiction or competence. On this broader
construction, r 220 enables a New Zealand court to assume discretionary
jurisdiction “in every proceeding not covered by r 219 that it would be
entitled to hear and determine were the defendant served in New Zealand”.

On the authority of Cockburn, rr 219 and 220 therefore represent two distinct,
mutually exclusive and all-encompassing regimes for establishing extra-
territorial jurisdiction over a foreign defendant, with r 220 providing the
“sweep-up” regime. R 220 does not contain any categories of claims
comparable to those in r 219. Instead, the court has a blanket discretion to
grant leave to serve abroad in all claims not covered by r 219, guided only by
the requirement in r 220(4) to have regard to affidavit evidence as to the
amount or value of the property involved in the litigation, and the
comparative cost and convenience of proceeding in New Zealand, rather than
in the defendant’s place of residence, providing that forum has jurisdiction in
the matter. Historically, when leave for service abroad was still required for
all categories of claims, this r 220(4) requirement was applicable only to the
categories of contract claims (now r 219(b) and (c)). Once the historical links
between rr 219 and 220 were severed, however, the r 220(4) requirements
were hived off with, and made applicable to, r 220 claims instead.

The result of this statutory development seems to be that, where there is no
property in dispute, the court will have to exercise its r 220 discretion to grant
leave to serve abroad solely on the basis of whether it is forum conveniens.
However, it should be noted that r 220(4)(c) is limited in its terms to a
comparison between the New Zealand court and the forum of the place
where the defendant resides (which will not necessarily be the only contender
for the most appropriate forum). Further, r 220(5) only requires affidavit
evidence in respect of r 220(4) particulars (as opposed to the affidavit of
merits that was previously required, in which the plaintiff had to state,



amongst other things, the grounds on which its application was made). The
comparison envisaged under r 220(4) is therefore somewhat narrower than a
fully fledged forum conveniens inquiry, which would require the plaintiff to
establish that New Zealand is the forum with which the proceeding has the
most real and substantial connection (Spiliada Maritime Corp v Cansulex Ltd
[1987] 1 AC 460).

It is not clear whether, or in what context, a plaintiff is required to establish a
“good arguable case” under r 220. Because r 220(5) does not require the
plaintiff to set out the grounds for its application for leave, there seems to be
little scope for the application of a “good arguable case” test. Moreover, as r
220 is not limited to defined categories of claims, a “good arguable case” in
the sense of compliance with a r 220 category (Bomac first stage) does not
seem relevant.

However, policy concerns about subjecting a foreign defendant to the court’s
jurisdiction apply a fortiori to claims under r 220. Logically, therefore, the
plaintiff should be required to establish a “good arguable case on the merits”
(Bomac second stage) before leave is granted. Indeed, the rationale for
requiring the plaintiff to establish a “good arguable case on the merits” is far
more compelling in respect of r 220, as the plaintiff’'s claim will not already
have been scrutinised at an earlier stage. An assessment of the extent to which
the plaintiff’s claim is connected with New Zealand also seems more
necessary and appropriate in this context, since r 220 does not contain the
territorial connections embodied in the r 219 categories; and satisfying the
forum conveniens requirement under r 220 will not necessarily mean that the
plaintiff’s claim has an appropriate territorial connection with New Zealand.

CONCLUSION

Conflict of laws rules should be clear, certain and efficient to promote
international commerce. Local and foreign legal advisers and their clients
should ideally be able to ascertain the extent of New Zealand’s extra-
territorial jurisdiction, and predict with some certainty when it will be
assumed by the New Zealand courts, simply by reading the relevant High
Court Rules. As currently drafted, however, rr 219 and 220 fall considerably
short of this ideal.

The literal terms of r 219 bear scant resemblance to the manner in which the
courts have interpreted and applied the rule. The onus on the plaintiff to
establish a “good arguable case” should be spelled out, as clearly and
precisely as possible, in either r 219 or r 131. The r 219 categories should also
be updated as a matter of some urgency. There are some glaring omissions:



for example, contract and tort are catered for, but not restitution (cf CPR
6.20(15) (UK)). The tort category (r 219(a)) cries out for further clarification. It
would also be useful to articulate the philosophy underpinning the r 219
categories of claim, and to revisit the r 219 categories to ensure that they are
conceptually coherent, well-defined and not overly broad. If the common
thread of the current r 219 categories is that the proceedings have a territorial
connection with New Zealand, it seems to wear rather thin in respect of some
categories (eg, r 219(g) seems to go too far: any relief against any person
domiciled in New Zealand). Finally, r 219 should expressly provide for
situations where the proceeding falls only partly within the r 219 categories.

R 220 similarly needs to be redrafted to provide for a more appropriately
defined forum conveniens investigation, to clarify if the “good arguable case”
requirement has a role to play in the context of r 220, and to beef up the
affidavit requirements to ensure that the court has the necessary information
before it to exercise its discretion properly.

While the drafting measures discussed above would provide New Zealand’s
extra-territorial jurisdiction rules with much-needed cosmetic enhancement,
they would not heal the deeper structural scars caused by the severing of rr
219 and 220 in 1986. The r 220 discretion was never designed to be exercised
in a vacuum, but rather with reference to r 219 categories; and the courts have
largely reversed the 1986 surgery by retaining a residual discretion in respect
of r 219 claims. If the courts are going to assess whether there is a “good
arguable case on the merits” in any event, it would be far more logical and
efficient to filter out unmeritorious claims before granting leave to serve
abroad, rather than putting foreign defendants to the cost and inconvenience
of appearing to protest the jurisdiction. It would therefore arguably make
more sense to return to the traditional model of requiring leave to serve out of
the jurisdiction in all cases. Unlike Humpty, the King’s men could — and
should — put rr 219 and 220 together again.
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