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Charting the Limits of the Nautical Fault Exemption
The Tasman Pioneer

The Tasman Pioneer was carrying cargo to Busan from Auckland via Yokohama. The master,
who was under pressure to make up time to arrive at the Kanmon Straits, decided not to follow
the normal route around the western coast of Shikoku. Instead he took a shortcut through a
narrow passage and grounded the vessel on the island of Biro Shima, causing the vessel to list
and to take on water, which had to be pumped. Rather than alerting the Japanese coastguard or
the owners, he continued to steam at full speed in gale force winds for two and a half hours, with
the vessel on an increasing list, before finally anchoring near the intersection of his normal route
and advising the owners of the incident. He instructed the crew to lie about the vessel’s course
and how the incident occurred, and ordered the second mate to falsify the ship’s charts. The ship
was subsequently salved, but the plaintiffs’ deck cargo had already been damaged.’

The main issue facing the New Zealand High Court and Court of Appeal was whether the
master’s conduct came within the “nautical fault” exemption in Art 4.2(a) of the Hague-Vishy
Rules, which provides that neither the carrier nor the ship is responsible for loss or damage
arising or resulting from the “[a]ct, neglect or default of the master, mariner, pilot, or the servants
of the carrier in the navigation or in the management of the ship”. Both Courts accepted that the
master’s initial decision to navigate the vessel through the narrow passage was covered by the
nautical fault exemption. The carrier was therefore exempt from liability for damage arising from
the grounding itself.? However, both Courts found that the master’s post-grounding conduct had
contributed to the cargo damage. If the master had reported the incident immediately, salvors
would have reached the vessel before the deck sunk below sea level and their additional pumping
capacity would have saved the cargo.® Williams J in the High Court and a majority of the Court
of Appeal concluded that the master’s post-grounding conduct did not satisfy the nautical fault
exemption, and that the carrier was accordingly liable. The carrier has been granted leave to
appeal to the New Zealand Supreme Court.

In the High Court Williams J held that the master’s post-grounding conduct amounted to
a mixture of failures in navigation and management of the ship affecting both the vessel and its
cargo. The carrier was therefore prima facie protected by the nautical fault exemption.’
However, he went on to hold that the exemption did not extend to conduct that was not bona
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fide. After traversing the travaux préparatoires® and dicta in authorities referring to good faith,°
he concluded:’

There would seem to be every reason to read a good faith requirement into the Rule to entitle the carrier to qualify
for the immunity from responsibility the Rule provides. That is the case irrespective of whether a lack of bona fides
is seen as underpinning entitlement to the exemptions provided by the Rules or whether “navigation” or
“management” which is not conducted bona fide in accordance with the master and crew’s paramount obligation to
care for the ship, cargo and crew safely is so antithetical to that paramount obligation and proper seafaring practice
as not to be regarded as qualifying or amounting to “navigation” or “management” under the Rules.

As the master’s post-grounding actions were not bona fide, but were designed “to absolve
himself from responsibility or blame for the grounding and lend a veneer of plausibility to his
falsehood™, the carrier had failed to demonstrate its entitlement to the nautical fault exemption.®
A majority of the Court of Appeal (Baragwanath and Chambers JJ) reached the same
conclusion via a different route. Baragwanath J characterized the master’s post-grounding
conduct as “outrageous” and “carried out for the selfish purposes of the master”, and refused to
recognize it as falling within the nautical fault exemption at all. On a purposive interpretation of
Art 4.2(a), the master’s post-grounding actions did not amount to acts “in the navigation or in the
management of the ship”.’® Baragwanath J formulated the general test as being whether the
master’s “conduct takes the carrier outside the terms of its statutory and contractual obligations”.
On this approach, a lack of bona fides is a relevant factor in the characterization of the master’s
motives for his conduct, rather than a breach of an implied obligation of good faith in Art
4.2(a)."° Baragwanath J regarded this conclusion as being consistent with earlier decisions
holding that theft of ship equipment™ and a master’s deliberate delay in calling on assistance to
avoid salvage costs'? did not constitute acts in navigation or management under Art 4.2(a).**
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By contrast, in his dissenting judgment Fogarty J adopted a literal interpretation of the
words of Art 4.2(a), focusing on the phrase “act, neglect or default of the master”, which he held
to include reckless and intentional acts. Whilst accepting that the master’s act was required to be
“in the navigation or in the management of the ship”, he concluded that the master’s motive was
irrelevant, and that the word “act” should be interpreted broadly, as it was “neutral as to quality
and so applies independently of culpability”.** Fogarty J supported this interpretation by
reference to the historical context in which the Rules were negotiated and drafted, and in
particular that Art 4.2(a) was modeled on the wording of English bills of lading of the time, and
that common law cases had interpreted similar exemption clauses broadly.™

Fogarty J’s appeal to historical precedents and continuity with the common law stands in
sharp contrast to the majority’s approach to interpreting the Rules. Baragwanath J insisted that
the Rules should be construed as a “comprehensive international convention, unfettered by any
antecedent domestic law” and decried “the practice of text writers and some judges to heark back
to the old English common law”.*® Chambers J went even further, saying that it was misguided
to place any reliance on the travaux préparatoires as a guide to interpretation of the Rules, on the
rather peculiar reasoning that parties subsequently signing up to the Rules had not “committed in
any way” to the travaux,'’ and that carriage of goods by sea had changed a great deal in the past
century.

Although this construction debate is interesting, and holds significant broader
implications for the role of historical, preparatory and contextual sources in interpreting the
Rules and other international Conventions, it ultimately fails to elucidate the meaning of Art
4.2(a). The travaux do not assist here. And, despite hinting that the nautical fault exemption has
its limits, modern dicta remain decidedly Delphic. We are, therefore, largely forced back onto the
text of Art 4.2(a).

Fogarty J’s interpretation of Art 4.2(a) certainly offers a superficially attractive simplicity
and certainty, but this is due to the fact that his version of the nautical fault exemption is virtually
limitless, save only that the master’s physical acts must relate to the navigation or management
of the ship. On this construction, a master’s conduct would only ever fall outside the exemption
if it was wholly unrelated to the ship, or perhaps did not amount to a voluntary act in the legal
sense.

There are three fundamental difficulties with Fogarty J’s approach. First, it is overly
simplistic and mechanical. It fails to recognize that the concept of “navigation” is almost always
defined in maritime law by reference to more than just the physical movement of the vessel, but
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also to the planning, purpose, intent and ability of the navigator.*® Second, it is inconsistent with
the case law distinguishing between the nautical fault exemption and other provisions in the
Rules, which does focus on the relevant parties’ underlying intent and purpose as well as the
physical acts involved.'® Third, it stretches and distorts the historical rationale for Art 4.2(b),
which was to provide a compromise, albeit one-sided, between competing carrier and cargo
interests — owners should not be held accountable for unwise navigation or management
decisions made by their masters while on long voyages, because ship-to-shore communication
was impossible.”> However, the exemption was never intended to hand owners a carte blanche to
write off their masters’ malicious, vengeful, reckless or wilful misconduct.

The approach of the majority of the Court of Appeal is to be preferred. The main concern
with the High Court judgment — that the implication of a potentially nebulous good faith
obligation into Art 4.2(a) would generate undue uncertainty — has largely been assuaged by
Baragwanath J’s delimitation of the exemption, which involves a more concrete assessment of
the master’s conduct. Courts are perfectly well-equipped to draw practical, common-sense
distinctions between instances of merely incompetent navigation and malicious, reckless or
wilful misconduct; or between a master’s panicked response to an incident and a pattern of
deliberate subterfuge and deception. The majority approach is also much more in tune with the
twenty-first century. The nautical fault exemption is an unprincipled anachronism on the verge of
extinction.” There are no good reasons for sustaining, let alone expanding it.
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